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KI NG Chi ef Judge:

A trustee in bankruptcy brought an adversary action under 11
U S C 8 548 to recover assets fromthe bankrupt debtor’s forner
husband, to whom the debtor had transferred property pursuant to
a divorce decree. The bankruptcy court granted sumrary judgnent

in the former husband' s favor, the district court affirnmed, and



the trustee now appeals to this court. For the follow ng
reasons, we AFFI RM
|. FACTUAL AND PROCEDURAL BACKGROUND

This case arises out of the bankruptcy of Margaret Anne
Erlewine (“the Debtor”). The Debtor married Mark Erlew ne
(“Erlewine”) in 1986, and in the course of the marriage the
coupl e acquired certain comercial real property. |n Novenber
1998, Erlewine filed a petition for divorce in Texas state court.
The proceedi ng was contested, and the court held several days of
trial. On June 4, 1999, the divorce court entered a final decree
of divorce, which granted Erl ew ne custody of the couple’s m nor
child as well as ownership of nore than fifty percent of the
couple’s comunity assets. The court justified the
di sproportionate division of property on several grounds, npst
prom nently that: (1) the Debtor caused a significant anount of
comunity funds to be spent on drug treatnent, (2) the Debtor
used community funds to purchase | arge and unnecessary quantities
of prescription drugs, and (3) the Debtor’s unreasonabl e position
in the divorce litigation caused Erlewine to incur unusually high
attorneys’ fees. The court awarded the couple’s commercial real
property to Erlewine, and in this action he clains that it is his
busi ness honestead and is necessary for the support of the m nor

chi | d.



Less than a year after the divorce decree, the Debtor filed
for Chapter 7 bankruptcy. The trustee of her bankruptcy estate
(“the Trustee”) then filed an adversary proceedi ng agai nst
Erl ewi ne to recover community property transferred to Erl ewi ne
under the divorce decree. The Trustee sought to avoid the
transfer under 8 548 of the Bankruptcy Code, which provides, in
rel evant part:

(a)(1) The trustee may avoid any transfer of an interest

of the debtor in property, or any obligation incurred by

the debtor, that was made or incurred on or wthin one

year before the date of the filing of the petition, if

the debtor voluntarily or involuntarily--

(B)(lI) received |l ess than a reasonably equival ent
val ue in exchange for such transfer

11 U.S.C. § 548 (2000).

The Trustee filed two notions for partial sunmary judgnment
in the bankruptcy court. The first notion sought a ruling on
whet her the divorce decree effected a “transfer” of an interest
in property within the neaning of 8§ 548, and the second notion
asked for summary judgnent on the question of whether the Debtor
received, in the statute’s | anguage, “less than a reasonably
equi val ent value in exchange for such transfer.” The bankruptcy
court granted the first notion but denied the second. The
Trustee then filed a notion to reconsider the denial of his
second notion for partial summary judgnent, and Erlewi ne filed
his own notion for summary judgnent on the issue of reasonably

equi val ent val ue.



After a consolidated hearing on both pending notions, the
bankruptcy court denied the Trustee's notion to reconsider and
granted Erlew ne’s notion for summary judgnent on the issue of
reasonably equi val ent value. The bankruptcy court ruled that the
Debt or received reasonably equivalent value as a matter of |aw,
despite the fact that the divorce court had divided the couple’s
property on a basis explicitly described as “di sproportionate.”
In reaching its conclusion, the bankruptcy judge relied on our

decision in Besing v. Hawthorne (In re Besing), 981 F.2d 1488

(5th Gr. 1993), which he read broadly as prohibiting bankruptcy
courts from “l ooki ng behind” state adjudications in § 548
avoi dance acti ons.

The Trustee appeal ed the bankruptcy court’s ruling on
Erlewine’s notion for sunmary judgnent to the district court,
which affirmed w thout opinion. The Trustee now appeals to this

court.?

! There is an extra procedural winkle in this case. The
parties treated the bankruptcy court’s grant of Erlewine’ s notion
for summary judgnent as an interlocutory order, which they then
appealed to the district court under an agreed notion. They
apparently believed that they could not appeal the district
court’s affirmance of the order, so the parties then returned to
t he bankruptcy court to file an agreed notion for final judgnent.
The bankruptcy court entered judgnent, the district court
affirmed, and the case is now before this court. It is not clear
whet her these extra maneuvers were necessary, as the grant of
Erlewine’s notion for sunmary judgnent nay have anounted to a
final determ nation of the parties’ rights. See County Mnt.

Inc. v. Kriegel (In re County Mgnt., Inc.), 788 F.2d 311, 313
(5th Gr. 1986). In any event, there is now a final judgnent
before this court.




1. STANDARD OF REVI EW
W review de novo the bankruptcy court’s grant of summary

judgnment. See WIllians v. Int’l Bhd. of Elec. Wirkers, Local 520

(Inre Wllians), 298 F.3d 458, 461 (5th Gr. 2002). Sumrary

judgnent is proper when there is no genuine issue of materi al
fact and the noving party is entitled to judgnment as a matter of
law. Feb. R Qv. P. 56(c); BAxrR. R 7056 (applying FED. R Qv. P.
56 to adversary bankruptcy proceedi ngs).

As to the particular issue of whether a debtor has received
reasonabl y equival ent val ue under 8 548, we have recogni zed t hat
t he question of reasonable equivalence is usually a question of

fact, or is at | east fact-intensive. See Tex. Truck Ins. Agency

v. CQure (In re Dunham), 110 F.3d 286, 288-89 (5th Cr. 1997);
Besing, 981 F.2d at 1494-95. Certain transactions, however, can
gi ve the debtor reasonably equivalent value as a matter of | aw
See Besing, 981 F.2d at 1496. |In the case before us, the
bankruptcy court found that the Debtor received reasonably

equi val ent value as a matter of law. Like other |egal
concl usi ons of the bankruptcy courts, this conclusion is reviewed

de novo. See Bradley v. Pac. Sout hwest Bank, FSB (In re

Bradley), 960 F.2d 502, 507 (5th Cr. 1992).
I11. DI SCUSSI ON
The bankruptcy court held that the state court’s division of

the Erlewines’ marital property could not be set aside under 11



US C 8 548(a)(1)(B) as a transfer for |ess than reasonably

equi val ent value. Wiile this decision was based largely on an
interpretation of our decision in Besing, Erlewine also offers
two ot her grounds on which he mght prevail: (1) the Trustee's

action is barred by the Rooker-Feldman doctrine, and (2) res

judicata and col | ateral estoppel preclude the Trustee from
relitigating the property division.

A Rooker - Fel dnan and Precl usi on

Al t hough we believe that the Trustee’s claimfails for other

reasons, we begin by briefly assessing Erl ewi ne’s Rooker - Fel dman

argunent, since it inplicates our jurisdiction. The doctrine,
naned after two Suprene Court cases,? holds that the inferior
federal courts lack jurisdiction to exercise appellate review

over state court deci sions. See Reitnauer v. Tex. Exotic Feline

Found., Inc. (Inre Reitnauer), 152 F. 3d 341, 343 (5th Gr. 1998)

(describing the doctrine). Plainly, the Trustee’s avoi dance
action does not seek appellate review of the state divorce
proceeding in a literal sense. Nonetheless, the doctrine is
potentially applicable whenever the state and federal proceedi ngs

woul d be “inextricably intertwined.” See Davis v. Bayless, 70

F.3d 367, 375-76 (5th Cr. 1995).
Wil e courts have often had difficulty deciding whether a

state adjudication and a |l ater federal action are so intertw ned

2 See DC. Ct. App. v. Feldman, 460 U.S. 462 (1983);
Rooker v. Fidelity Trust Co., 263 U S. 413 (1923).

6



that the latter would amount to a review of the former,?® the

answer in this case is relatively clear. Even if it could be
said that the Trustee’s avoi dance action seeks “review of the
state divorce decree— which seens doubtful, given that the two

proceedi ngs address rather different issues--our cases have

i ndi cated that the Rooker-Feldnan bar generally should not extend
to state decisions that woul d not be given preclusive effect
under doctrines of res judicata and collateral estoppel. See Am

Airlines, Inc. v. Dep’t of Transp., 202 F.3d 788, 801 & n.9 (5th

Cir. 2000). In this particular case, as explained below the

di vorce decree is not entitled to preclusive effect because the
Trustee was not a party to the state court divorce proceedings,
nor was he in privity with any party. For the sane reason, the

Rooker - Fel dnan doctrine is inapplicable. See Johnson v. De

G andy, 512 U. S. 997, 1006 (1994) (refusing to apply the Rooker-
Fel dnman doctrine against a litigant who was not a party to the

prior state action).*

3 See, e.q., Ritter v. Ross, 992 F.2d 750, 754 (7th Cr.
1993) (noting that “[t]here is, unfortunately, no bright |ine
that separates a federal claimthat is ‘inextricably intertw ned
wWth a state court judgnent froma claimthat is not so
intertwined”) (citation omtted).

4 Qur analysis here should not be taken to inply that the
Rooker - Fel dnan doctrine is sinply coextensive with traditional
precl usion doctrine. See generally 18B CHARLES ALAN WRI GHT, ARTHUR
R MLLER & EDWMRD H. CooPER, FEDERAL PRACTI CE AND PROCEDURE 8§ 4469.1 (2d
ed. 2002) (describing the subtle differences between the two
bodies of law). Rather, we conclude only that in this case both
doctrines are inapplicable for the sane reason.
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The Trustee’s challenge to the divorce decree is not barred
by the traditional preclusion doctrines of res judicata or
collateral estoppel. The federal full faith and credit statute
requires us to give state court judgnents the sanme preclusive

effect that they would enjoy in the courts of the rendering

state. See 28 U.S.C. § 1738 (2000); Marrese v. Am Acad. of

Ot hopaedi ¢ Surgeons, 470 U S. 373, 380 (1985). Under Texas | aw,

the preclusion doctrines of res judicata and col |l ateral estoppel
apply only against a litigant who was a party to, or who is in

privity with a party to, the original suit. See Amstadt v. U. S

Brass Corp., 919 S.W2d 644, 652 (Tex. 1996); Bonniwell v. Beech

Aircraft Corp., 663 S.W2d 816, 819 (Tex. 1984).° The Trustee

was not a party to the divorce action. Nor can the Trustee be
considered the Debtor’s privy, for two parties are said to be in
privity when they share an “identity of interests in the basic
legal right that is the subject of litigation.” Anstadt, 919
S.W2d at 653. The interests of the Debtor in the divorce
proceedi ng and of the Trustee in the instant case are, however,

quite distinct. As we observed in Colenman v. Al cock, another

5> In the Texas courts, the doctrine of res judicata (al so
known as cl aimpreclusion) “bars litigation of all issues
connected with a cause of action or defense which, with the use
of diligence, mght have been tried in the prior suit.”
Bonniwel |, 663 S.W2d at 818. Collateral estoppel (or issue
preclusion), in contrast, “bars relitigation of any ultimte
i ssue of fact actually litigated and essential to the judgnent in
a prior suit, regardless of whether the second suit is based upon
t he sane cause of action.” |d.



case involving a bankruptcy trustee’s attenpt to avoid a
transfer,

[We are of the view that the Trustee is not bound, either
on res judicata or judicial collateral estoppel, by the
prior state court proceedings. The Trustee is, of course, a
successor of the Bankrupt for many purposes. But he is nmuch
nore both in the extraordinary rights with which the
Bankruptcy Act invests him and as a general representative
of the creditors.

272 F.2d 618, 621-22 (5th Cr. 1959) (enphasis added).® As the
interests of the Debtor’s creditors were not represented in the
di vorce action, preclusion doctrines do not bar the Trustee from
vindicating the creditors’ interests in this subsequent avoi dance
action.
B. Reasonabl y Equi val ent Val ue

VWhile the Trustee’'s claimis not barred as a matter of
jurisdiction or res judicata, it nonetheless fails on the nerits.
In reaching this conclusion, we find significant guidance in this
court’s Besing decision. Although Besing noted that its result
was “consonant with” the duty to give full faith and credit to

state judgnents, 981 F.2d at 1496, the decision in fact rested on

6 1t should be noted that the prior state judgnent in
Col eman canme fromthe courts of Florida, not Texas. The
sentinent expressed in Colenman i s nonethel ess equally applicable
inthis case. Oher courts agree with Col eman that a bankruptcy
trustee is not in privity with the debtor for purposes of an
avoi dance action. See Corzin v. Fordu (In re Fordu), 201 F.3d
693, 705-06 (6th Gr. 1999) (citing cases). W note as well that
there may be ot her reasons why preclusion doctrines are
i napplicable in this case, but we need not address those
additional factors in |ight of the absence of privity.




an interpretation of the phrase “reasonably equival ent value” in
8§ 548. That is |ikew se the basis of today’ s deci sion.

In Besing, the debtors sought to use 8 548 to avoid a state
court’s adverse judgnent in a contract and tort suit brought
agai nst Hawt horne, the former fiancée and busi ness partner of one
of the debtors. [1d. at 1490. As a sanction for discovery abuse,
the state court had stricken the debtors’ pleadings, dismssed
their clains wwth prejudice, and entered a default judgnent
agai nst them on Hawt horne’s counterclaim |d. The question
before us was whether the state court proceedings had effected a
transfer of the debtors’ interest in property for |ess than
reasonably equivalent value. 1d. at 1491, 1494.

The Besing court first determned that the state proceedi ngs
“transferr[ed]” the debtors’ interest in property, nanely their
causes of action against Hawthorne. 1d. at 1492-94.7 W then
held that the debtors had received reasonably equival ent val ue as
a mtter of law. 1d. at 1495-96. W noted that state | aw

regarded the dism ssal as an adjudication on the nerits, and so

" \Wiile we recognize that referring to the court’s
judgnent as effecting a “transfer” is perhaps counterintuitive,
t he Bankruptcy Code expansively defines “transfer” as enbracing
“every node, direct or indirect, absolute or conditional,
voluntary or involuntary, of disposing of or parting with
property or with an interest in property, including retention of
title as a security interest and forecl osure of the debtor’s
equity of redenption.” 11 U S.C. § 101(54) (2000). As Besing
poi nted out, Congress intended the definition to be as broad as
possible. 981 F.2d at 1492. 1In this appeal, the parties agree
that the divorce decree effected a transfer.
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the state courts had effectively appraised the debtors’ clainms on
Hawt horne’ s property as valueless. [|d. at 1495-96. Therefore,
the debtors’ involuntary separation fromtheir interest in those
clains could not have given the debtors | ess than reasonably
equi val ent value. |d.

In the instant case, the Debtor entered the divorce
proceedings with a claimon the couple’s conmunity property. The
parties to this case agree that the divorce court’s judgnment
effected a “transfer” of that claimfor purposes of § 548, so the
only question is whether the Debtor received | ess than reasonably
equi val ent val ue when the divorce court took the Debtor’s claim
on the community property and exchanged it for a concrete share
of individual property. The judicial division of the couple’s
assets admttedly favored the Debtor’s ex-husband, but this was
because the state court nmade findings that the Debtor had
previously spent a disproportionate share of community assets and
had taken an unreasonable position in the divorce litigation. W
cannot agree with the Trustee that the Debtor necessarily
recei ved | ess than reasonably equival ent value for her clains
solely by virtue of the fact that the Debtor received | ess than
hal f of the community property.

Citing Honsley v. Boudloche (In re Hinsley), 201 F.3d 638

(5th Gr. 2000), the Trustee insists that the inquiry into
reasonabl e equi val ence is purely an econom c test, a narrower

metric than those used in the decisions of divorce courts.

11



H nsley arose froma rather different situation, however, for
there a married couple agreed to a partition of their community
property in contenpl ation of divorce. Soon after, the husband
filed for bankruptcy, and the trustee of his bankruptcy estate
brought an adversary proceedi ng against the wife. 1In deciding
whet her the spouses’ agreenent constituted a fraudul ent transfer,
we noted that “[i]ntangi ble, non-econom c benefits, such as
preservation of marriage, do not constitute reasonably equival ent

value.” 1d. at 643 (citing Dietz v. St. Edward’s Catholic Church

(In re Bargfrede), 117 F.3d 1078, 1080 (8th G r. 1997) (per

curiam)). That is a sound principle, but it is neant to guard
against a type of mschief not present in this case. Here it is
not asserted that the Debtor volunteered to take fewer assets in
exchange for non-pecuniary benefits. The property division in
this case was above all an economi c transaction, albeit an

i nvoluntary one. The Trustee's argunent, if adopted, would
apparently subject every divorce decree to scrutiny in the
bankruptcy court, so long as the divorce court divided the
comunity property unequally.

Section 548 s reasonabl e equival ence test is naturally
sonewhat nore difficult to apply in the context of a judicial
“transfer” than it is with respect to nore paradi gmatic
transfers, such as voluntary sales. Qur understanding of how the
text operates in this context draws nodest support, however, from

the Suprenme Court’s decision in BFP v. Resolution Trust Corp.,

12



511 U. S. 531 (1994), in which the Court held that the price
received at a nortgage foreclosure sale conclusively satisfies

t he reasonabl e equi val ence test as |long as the sale was
noncol | usi ve and conducted in conformty with state law. The
Court limted its holding to nortgage foreclosures, id. at 537
n.3, but the decision’s reasoning is hel pful here. In explaining
t he nmeani ng of reasonabl e equi val ence in the context of a

forecl osure sale, the Court remarked that “[f]ederal statutes

i Npi ngi ng upon inportant state interests ‘cannot . . . be
construed without regard to the inplications of our dual system

of governnent.’” |d. at 544 (ellipsis in original) (quoting Felix

Frankfurter, Sone Reflections on the Readi ng of Statutes, 47

Coum L. Rev. 527, 539-40 (1947)). In interpreting 8 548, the
Court therefore took account of the states’ interest in the
security of titles to real property, an interest that would be
threatened if every foreclosure could be undone in the federal
bankruptcy court. Sonme of the same concerns are present in this
case, and they suggest that we should hesitate before we inpute
to Congress an intent to upset the finality of judgnments in an
area as central to state |aw as divorce decrees.

We are not sure that Besing sweeps so broadly as always to
prevent a Trustee from chall enging a divorce decree under

§ 548(a)(1)(B).® But in this case the only thing that the

8 Bankruptcy courts have in sone cases set aside property
settlenments under § 548. See, e.qg., Gtibank, NA v. WIlians
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Trustee can say by way of challenge to the property settl enent
provi ded by the divorce decree is that the state court divided
the community assets unevenly. \Watever concerns mght arise in
ot her cases, the divorce before us—which was fully litigated,
W t hout any suggestion of collusion, sandbaggi ng, or indeed any
irregularity—should not be unwound by the federal courts nerely
because of its unequal division of marital property.
Accordi ngly, we conclude that the bankruptcy court did not err in
finding that the Debtor received reasonably equival ent value as a
matter of |aw °
V. CONCLUSI ON
For the foregoing reasons, the district court’s judgnment

affirmng the bankruptcy court’s judgnent is AFFI RVED

(Inre Wllians), 159 B.R 648 (Bankr. D.RI. 1993); Germain v.
Kaczorowski (In re Kaczorowski), 87 B.R 1 (Bankr. D. Conn.
1988).

® Gven our disposition of the case, we need not consider
Erl ewi ne’s argunent that the comercial real property he was
awarded in the divorce is an exenpt business honestead not
susceptible to an avoi dance action. See Tavenner v. Snoot, 257
F.3d 401, 406 (4th Gr. 2001) (noting a split of authority on the
i ssue).
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